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A RESEARCH PAPER ON THEORETICAL
PERSPECTIVE ON THE RELATIONSHIP BETWEEN
INTERNATIONAL AND MUNICIPAL LAW

AUTHORED BY: SHISHIR SINGH

ABSTRACT

The intricate relationship between international and municipal law has been a longstanding
topic of theoretical discussion, underscoring the complexities that arise when global legal
norms intersect with domestic legal systems. This paper delves into the various theoretical
frameworks that attempt to clarify these dynamics, particularly focusing on how international

law is integrated, interpreted, and enforced within national legal contexts.

Initially, the paper reviews the traditional theories of monism and dualism that have historically
shaped the discourse. Monism advocates for a unified legal system where international law is
automatically incorporated into the domestic legal framework, often placing international
norms above national law. Conversely, dualism insists on a clear separation between the two
legal systems, necessitating that international law be explicitly incorporated into domestic law
before it can take effect within a national context. While these foundational theories provide a
basic understanding of the interaction between international and municipal law, they often fail

to capture the complexities of contemporary legal practices.

Beyond the conventional monist and dualist frameworks, the paper explores pluralism, a more
nuanced approach that acknowledges the existence of multiple legal systems interacting in
complex and sometimes conflicting ways. This perspective highlights the fluidity of legal
boundaries, considering international and domestic laws as interconnected components of a
broader legal ecosystem. Pluralism allows for a deeper understanding of how different legal
systems influence one another, reflecting the diversity of legal traditions and the evolving

nature of international relations.

The paper also investigates the role of constitutionalism in shaping the relationship between
international and municipal law. Constitutional theories emphasize the significance of national

constitutions in governing the incorporation and application of international law within

Page | 5


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue 7| Oct 2024 ISSN: 2582-6433

domestic jurisdictions. This approach balances state sovereignty with the growing influence of
international legal norms, particularly in areas like human rights and environmental protection.
The tension between constitutional sovereignty and international obligations is a recurring
theme, highlighting the ongoing negotiation between global legal standards and national legal

autonomy.

Transnationalism is another critical theoretical perspective explored in this paper, focusing on
the increasing interconnectedness of legal systems in an era of globalization. Transnational
legal theory suggests that the traditional distinctions between international and municipal law
are becoming increasingly blurred as legal norms and practices extend beyond national borders.
This perspective underscores the role of non-state actors, such as multinational corporations
and international organizations, in shaping the legal landscape, challenging the state-centric
view of law. It also considers the impact of global networks and the spread of legal norms
across jurisdictions, further complicating the relationship between international and domestic

law.

Additionally, the paper engages with critical theories that challenge the power dynamics
present in the interaction between international and municipal law. These perspectives critique
the dominance of Western legal traditions in shaping international law and question the
legitimacy of imposing international norms on diverse legal cultures. Critical theories advocate
for a more inclusive and equitable approach to international law, one that acknowledges the
plurality of legal systems and amplifies the voices of marginalized communities. This
perspective also considers the potential for resistance within municipal legal systems, where
local actors may contest the application of international norms that conflict with domestic

values or interests.

In conclusion, the relationship between international and municipal law is complex and
multifaceted, reflecting the variety of theoretical perspectives that have emerged to understand
this interaction. The paper argues that a comprehensive understanding of this relationship
requires a synthesis of these theories, recognizing the interplay between global legal norms and
domestic legal practices. As international law continues to adapt to global challenges, the
interaction between international and municipal law remains a critical area of study with

significant implications for the development of legal theory and practice.

Page | 6


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue 7| Oct 2024 ISSN: 2582-6433

This theoretical investigation emphasizes the importance of a holistic approach to studying
international and municipal law, one that appreciates the diversity of legal systems and the
complexities of their interactions. By engaging with the various theoretical perspectives
discussed in this paper, scholars and practitioners can gain a more profound understanding of
how international and municipal law interact and the challenges and opportunities that this

dynamic relationship presents.

Introduction
The intricate relationship between international and municipal law is a fundamental aspect of
legal theory, showcasing the complex interactions between global norms and domestic legal
frameworks. This relationship is crucial for understanding how states internalize international
obligations, how national courts interpret and enforce international law, and how sovereignty
is navigated in a world that is increasingly interconnected. With global challenges such as
climate change, human rights issues, and transnational crime becoming more urgent, the
question of how international law operates within domestic legal systems is gaining increased
importance. The theoretical frameworks developed to explain this relationship are not only
vital for legal scholars but also for practitioners, policymakers, and international actors who

must navigate these complexities in their work.

The relationship between International Law and Municipal Law can be mainly explained by
two principal theories namely Monism and Dualism. The former theory states that International
Law and Municipal Law are two components but complementary to one single system It is
always essential to study the relationship between international and municipal laws because
there are some instances where international law becomes a part of domestic law Traditionally,
the discourse on the interaction between international and municipal law has been shaped by
two dominant theories: monism and dualism. These theories provide a basic understanding of
how international law is perceived within domestic legal systems and how conflicts between
the two are managed. Monism is based on the idea of a unified legal system, where international
law and municipal law are integrated into a single legal order. According to monism,
international law is directly applicable within a state’s legal system without the need for
specific legislative measures. This theory often implies that international law supersedes

national law, thereby positioning domestic legal norms as subordinate to international

! https://www.legalserviceindia.com
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obligations.

2It is always essential to study the relationship between international and municipal laws

because there are some instances where international law becomes a part of domestic law.

In contrast, dualism upholds a strict separation between international and municipal legal
orders. This theory posits that the two systems operate independently, each governing distinct
areas of law. Under dualism, international law does not automatically apply within a domestic
legal system; it must be explicitly incorporated through national legislation to have effect
within the municipal legal order. Dualism thus emphasizes state sovereignty and the autonomy
of domestic legal systems, suggesting that international law only influences municipal law to

the extent that states choose to incorporate it.

While monism and dualism offer useful frameworks for understanding the basic relationship
between international and municipal law, they often fall short in addressing the complexities
of modern legal practices. The increasing interconnectedness of states, the proliferation of
international treaties, and the rise of global governance have all contributed to a legal
environment where the distinctions between international and domestic law are increasingly
blurred. In response, scholars have developed more nuanced theoretical approaches to better

capture the dynamics of this relationship.

One such approach is legal pluralism, which recognizes the existence of multiple legal systems
that interact in complex and sometimes conflicting ways. Legal pluralism challenges the idea
of a strict hierarchy between international and municipal law, instead viewing them as part of
a broader legal ecosystem where different legal orders influence each other. This perspective
is particularly relevant in today’s globalized world, where international norms are increasingly
being adopted, adapted, or contested within domestic legal systems. Legal pluralism allows for
a more dynamic understanding of the relationship between international and municipal law,
one that accommodates the diversity of legal traditions and the evolving nature of international

relations.

Constitutionalism provides another critical perspective on the relationship between

2 https://unacademy.com
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international and municipal law. This approach focuses on the role of national constitutions in
mediating the incorporation and application of international law within domestic jurisdictions.
Constitutional theories emphasize the sovereignty of states and the primacy of national
constitutions while also acknowledging the growing influence of international legal norms. In
many countries, constitutional provisions explicitly address the status of international law
within the domestic legal system, offering a framework for resolving conflicts between national
and international legal obligations. The tension between constitutional sovereignty and
international commitments is a central theme in this discussion, reflecting the ongoing

negotiation between global legal norms and domestic legal autonomy.

Transnationalism further complicates the traditional understanding of the relationship between
international and municipal law by highlighting the increasing interconnectedness of legal
systems in a globalized world. Transnational legal theory argues that the traditional boundaries
between international and municipal law are becoming less significant as legal norms and
practices increasingly transcend national borders. This perspective challenges the state-centric
view of law, emphasizing the role of non-state actors, such as multinational corporations,
international organizations, and civil society, in shaping the legal landscape. Transnationalism
also considers the impact of global networks and the diffusion of legal norms across
jurisdictions, suggesting that the relationship between international and municipal law is not
simply a matter of hierarchical or dualistic interaction but is instead part of a complex and

evolving global legal order.

Critical theories offer yet another lens through which to view the relationship between
international and municipal law, focusing on the power dynamics inherent in this interaction.
These perspectives critique the dominance of Western legal traditions in shaping international
law and question the legitimacy of imposing international norms on diverse legal cultures.
Critical theories emphasize the need for a more inclusive and equitable approach to
international law, one that recognizes the plurality of legal systems and the voices of
marginalized communities. This perspective also highlights the potential for resistance within
municipal legal systems, where local actors may challenge the application of international

norms that conflict with domestic values or interests.

By exploring these various theoretical perspectives, this paper aims to provide a comprehensive

understanding of the relationship between international and municipal law. The study will
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examine how these theories have evolved in response to changes in the global legal landscape
and how they continue to inform contemporary legal practices. Engaging with these different
approaches, the paper seeks to shed light on the complexities of this relationship and the ways

in which international and municipal law interact in practice.

As international law continues to evolve in response to global challenges, the interaction
between international and municipal law will remain a critical area of study. Understanding the
theoretical foundations of this relationship is essential for navigating the complexities of legal
practice in a globalized world. This paper argues that a nuanced and multi-dimensional
approach is necessary to fully grasp the dynamic interplay between international and domestic
legal systems. By synthesizing insights from monism, dualism, pluralism, constitutionalism,
transnationalism, and critical theories, this study aims to contribute to a deeper understanding
of the relationship between international and municipal law and its implications for the

development of legal theory and practice.

This introduction lays the groundwork for a detailed exploration of the various theoretical
perspectives on the relationship between international and municipal law, emphasizing the
importance of this topic in both academic discourse and practical application. It underscores
the need for a holistic approach that takes into account the diversity of legal systems and the

complexities of their interactions, providing a strong foundation for the analysis that follows.

Concept & Historical Background
3International law reflects the establishment and subsequent modification of a world system
founded almost exclusively on the notion that independent sovereign states are the only

relevant actors in the international system.

The relationship between international and municipal law is a pivotal theme in legal theory,
illustrating the intricate tension between global norms and national sovereignty. This
interaction is crucial for understanding how states internalize international obligations, how
courts interpret and apply international law domestically, and how states balance their dual
roles as independent sovereign entities and members of the international community. The

evolution of this relationship has been shaped by historical developments, shifts in legal

3 https://www.britannica.com
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doctrines, and changes in international relations, leading to a variety of theoretical perspectives
that offer different insights into this complex dynamic.

Conceptual Framework
At the heart of the discourse on international and municipal law lies the question of how these
two legal systems interact. Several conceptual frameworks have been developed to explain this
relationship, each offering unique insights into the nature of the interaction and the mechanisms
through which international law is applied within national legal systems.

1. Monism and Dualism: The classical theories of monism and dualism have long been
central to the discussion of international and municipal law. Monism posits that
international law and municipal law form a single, unified legal system. According to
monism, international law is automatically incorporated into the domestic legal order
and is directly applicable without requiring any additional legislative action. This
theory often suggests that international law holds primacy over national law, meaning
that in cases of conflict, international norms would override domestic legislation.

Conversely, dualism asserts a clear separation between international and municipal legal
systems. Under this theory, international law does not automatically become part of the
domestic legal system; instead, it must be specifically incorporated through national legislation.
Dualism emphasizes state sovereignty and argues that states have control over which
international obligations are recognized and enforced domestically.

2. Legal Pluralism: Moving beyond the binary framework of monism and dualism, legal
pluralism offers a more nuanced understanding of the relationship between
international and municipal law. Legal pluralism recognizes the existence of multiple,
overlapping legal systems that interact in complex ways. This perspective suggests that
international and municipal laws are not necessarily hierarchical or mutually exclusive
but are part of a broader legal ecosystem where different legal orders influence one
another. In today's globalized world, where international norms are increasingly
adopted, adapted, or contested within domestic legal systems, legal pluralism provides
a more accurate reflection of the realities of legal practice.

3. Constitutionalism: Another important approach is constitutionalism, which examines
the role of national constitutions in mediating the relationship between international
and municipal law. Constitutionalism emphasizes the sovereignty of states and the
primacy of national constitutions while also recognizing the growing influence of

international legal norms. Many constitutions explicitly address the status of
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international law within the domestic legal system, providing mechanisms for resolving
conflicts between national and international obligations. This approach highlights the
ongoing tension between the autonomy of domestic legal systems and the demands of
international law.

4. Transnationalism: Transnationalism provides a perspective that reflects the
increasingly interconnected nature of the global legal landscape. Transnational legal
theory argues that the traditional boundaries between international and municipal law
are becoming less distinct as legal norms and practices transcend national borders. This
theory challenges the state-centric view of law and emphasizes the role of non-state
actors, such as multinational corporations, international organizations, and civil society,
in shaping the legal landscape. Transnationalism suggests that the relationship between
international and municipal law is not merely hierarchical but is part of a dynamic and
evolving global legal order.

5. Critical Theories: Critical theories offer a different lens for understanding the
relationship between international and municipal law, focusing on the power dynamics
and inequalities inherent in this interaction. These perspectives critique the dominance
of Western legal traditions in shaping international law and question the legitimacy of
imposing international norms on diverse legal cultures. Critical theories emphasize the
need for a more inclusive and equitable approach to international law, one that
recognizes the plurality of legal systems and the voices of marginalized communities.
This perspective also highlights the potential for resistance within municipal legal
systems, where local actors may challenge the application of international norms that

conflict with domestic values or interests.

Historical Background
The relationship between international and municipal law has evolved significantly over time,
shaped by key historical developments that have influenced legal doctrines and the broader
international legal system.

1. The Peace of Westphalia (1648): The Peace of Westphalia is often regarded as the
starting point of the modern state system and the principle of state sovereignty. The
treaties that ended the Thirty Years' War in Europe established the notion of sovereign
states with the authority to govern their own territories without external interference.
This principle became a cornerstone of international law, emphasizing the autonomy of

states in both their external relations and internal governance. The Westphalian system
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laid the foundation for the dualist approach, which views international and municipal
law as separate and distinct legal orders.

2. The 19th Century and the Rise of International Law: The 19th century marked
significant advancements in international law, driven by the expansion of international
trade, colonization, and the establishment of international organizations. As
international relations became more complex, the need for legal norms and institutions
to regulate interactions between states grew. During this period, the distinction between
international and municipal law became more pronounced, with states asserting their
sovereignty while also recognizing the need for international cooperation. The dualist
approach gained prominence as states sought to balance their international obligations
with domestic autonomy.

3. The 20th Century: From the League of Nations to the United Nations: The
aftermath of World War | marked a turning point in the relationship between
international and municipal law. The establishment of the League of Nations introduced
the idea of collective security and the need for international legal norms to maintain
peace and order. However, it was the creation of the United Nations after World War
Il that truly transformed the landscape of international law. The UN Charter and
subsequent international treaties, such as the Universal Declaration of Human Rights,
established a framework for global governance that increasingly challenged the
traditional notion of state sovereignty. The rise of human rights law, in particular,
highlighted the tension between international obligations and domestic legal systems,
prompting debates over the direct applicability of international law within states.

4. The Post-Cold War Era and Globalization: The end of the Cold War and the onset
of globalization further complicated the relationship between international and
municipal law. The proliferation of international treaties, the growth of international
organizations, and the increasing influence of non-state actors have all contributed to a
legal environment where the boundaries between international and domestic law are
increasingly blurred. Legal pluralism and transnationalism have gained traction as
theoretical approaches that better capture the complexities of this new global legal
order. The rise of regional integration, such as the European Union, has also provided
new models for the interaction between international and municipal law, where
supranational legal systems coexist with and influence domestic legal orders.

5. Contemporary Developments: In today's world, the relationship between

international and municipal law continues to evolve in response to new challenges such
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as climate change, cybersecurity, and transnational terrorism. The increasing
importance of international human rights law, environmental law, and global trade law
has further highlighted the need for a nuanced understanding of how international
norms are internalized within domestic legal systems. Theoretical perspectives such as
constitutionalism and critical theories offer valuable insights into the ongoing
negotiation between global legal norms and national sovereignty, reflecting the
dynamic and multifaceted nature of this relationship.
“The relationship between these two legal realms has always been a fundamental feature
of the study of international law. To appreciate this connection, we need to rewind the
clock a bit. Picture early jurists huddled over quills, pondering the intricacies of global
regulation. Among them were Francesco de Vitoria, Hugo Grotius, and Emerich de
Vattel—names that resonate through the corridors of legal history.
In summary, the relationship between international and municipal law is a complex and
evolving field, shaped by historical developments, legal doctrines, and the changing nature of
international relations. Understanding the conceptual frameworks and historical background
that underpin this relationship is crucial for navigating the challenges and opportunities
presented by the intersection of global and domestic legal systems. As the world becomes
increasingly interconnected, the interaction between international and municipal law will

remain a critical area of study, with significant implications for legal theory and practice

Introduction:
The relationship between international and domestic (or municipal) law has been a long-
standing topic of debate in legal theory. Understanding how these two legal systems interact—
whether they blend, clash, or operate in harmony—is essential for applying international legal
norms within individual states. Over time, various theoretical perspectives have emerged, each
offering unique insights into how international and municipal law relate. While monism and
dualism have traditionally dominated this discussion, newer approaches like constitutionalism
and legal pluralism provide further layers of analysis. This essay delves into these different
perspectives, explaining their goals and how they help clarify the complex relationship between

international and domestic law.

4 https://link.springer.com
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Monism
Monism is one of the earliest theories that address the connection between international and
municipal law. Monists see international law and domestic law as part of a single, integrated
legal framework. In this view, international law automatically applies within a country’s legal

system, without the need for any special enactment by national governments.

Objective of Monism:

The key objective of monism is to create a unified legal system that transcends national borders.
Monists believe that international norms, especially in areas like human rights, are not just
about regulating states, but also about directly protecting individuals. As a result, international
law should be seen as equal to—or even superior to—domestic law. The monist perspective
aims to strengthen the global rule of law by ensuring that international standards are directly
enforceable within national jurisdictions, promoting global justice and human rights.

Kelsen’s Pure Theory of Law:

Hans Kelsen, a major proponent of monism, viewed the law as a hierarchical system where
international law sits at the top. He argued that all laws, whether international or domestic,
draw their legitimacy from a single fundamental norm, which he called the Grundnorm.
According to Kelsen, international law should take precedence over national law because it

governs the actions of states, which in turn regulate individuals.

Monism seeks to prevent conflicts between international and domestic law by establishing
international legal norms as inherently superior or seamlessly integrated into domestic systems.
In this way, monism promotes global legal harmony, ensuring that international obligations are

respected by states without additional legislative steps.

Dualism
In contrast to monism, dualism maintains that international and municipal law are two entirely
separate legal systems. Dualists argue that international law regulates relations between states,
while municipal law governs internal affairs within a state. As such, international law does not
automatically apply domestically—it must first be incorporated into national law through

legislative acts or constitutional mechanisms.
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Objective of Dualism:

Dualism’s central objective is to safeguard the sovereignty and autonomy of the state. Dualists
believe that a state must explicitly consent to international legal norms before they take effect
within its borders. By requiring international law to be “translated” into domestic legislation,
dualism emphasizes the state’s control over its legal system. This approach is more state-
centric, giving national governments the authority to decide which international norms they

wish to implement.

Heinrich Triepel and Dionisio Anzilotti:

Two influential dualist scholars, Heinrich Triepel and Dionisio Anzilotti, emphasized the
importance of keeping international and domestic law distinct. Triepel argued that international
law is created by the collective will of sovereign states, while domestic law reflects the
individual will of a single state. Anzilotti, similarly, underscored the need to maintain this
separation, viewing international law as governing the relations between states and domestic

law as governing internal matters.

Dualism’s goal is to preserve a state's independence and ensure that international norms do not
automatically override national sovereignty. This approach supports the idea that states should
have the freedom to choose how much international law influences their legal systems.

Constitutionalism
Constitutionalism is a more recent theoretical perspective, which sees international law
functioning similarly to a constitution in a domestic legal system. It frames international law
as a set of principles that govern global relations in a structured and orderly way, similar to

how constitutional law organizes governance within a state.

Objective of Constitutionalism:

The constitutionalist approach aims to elevate the role of international law by treating it as a
foundational framework for global governance. This perspective suggests that international
legal norms should function like constitutional principles, providing a structure that promotes
human rights, global governance, and the rule of law. Constitutionalism seeks to create a legal
framework that regulates the behavior of both states and individuals on the international stage,

just as constitutions regulate domestic governance.
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Examples of International Constitutionalism:

Some scholars argue that institutions like the United Nations can be viewed as a form of global
constitution, providing a basic structure for international relations. Similarly, human rights
treaties and humanitarian law are seen as global constitutional norms, establishing the

fundamental principles of international justice.

Constitutionalism seeks to legitimize international law by framing it as a comprehensive
system of governance that applies universally to states and individuals alike. By viewing
international law through a constitutional lens, this theory promotes the idea of a cohesive and

enforceable system of global governance.

Legal Pluralism
Legal pluralism takes a different approach by emphasizing the multiplicity of legal systems
that coexist at the global and national levels. This perspective acknowledges that international
law and municipal law are just two among many legal systems, which may also include

religious laws, indigenous legal systems, and transnational regulatory frameworks.

Objective of Legal Pluralism:

The primary objective of legal pluralism is to recognize the complexity of the global legal
environment, where multiple legal orders operate simultaneously. Instead of focusing solely
on the distinction or integration of international and domestic law, legal pluralism
acknowledges the interplay between various legal systems and their influence on individuals,

states, and international organizations.

Legal pluralism aims to provide a more realistic understanding of the legal world, where
different legal systems interact, overlap, and sometimes compete. This approach recognizes
that international and municipal law do not exist in isolation but are part of a broader, more

diverse legal landscape.

Conclusion

The relationship between international and domestic law is a complex and evolving subject,
explored through a variety of theoretical perspectives. Each theory—monism, dualism,

constitutionalism, and legal pluralism—offers a unique lens for understanding how
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international legal norms interact with state sovereignty and national law. These perspectives
reflect the ongoing tension between the obligations imposed by international law and the
autonomy of individual states.

Monism asserts that international law and municipal law form a single, unified legal system.
In this view, international law automatically becomes part of the domestic legal framework,
requiring no additional steps for enforcement by national authorities. The main goal of monism
is to ensure that international norms, particularly those related to human rights and global
justice, are directly enforceable within national borders. By promoting the supremacy of
international law, monists advocate for a seamless legal order that transcends state boundaries
and minimizes the risk of conflicting legal obligations.

Dualism, on the other hand, sees international law and domestic law as entirely separate
entities. Under dualism, international law cannot be automatically applied within a state’s legal
system—it must first be adopted through national legislation or constitutional mechanisms.
This approach emphasizes the independence of national legal systems and highlights the
sovereignty of the state. Dualists believe that international law should only influence domestic
law when the state explicitly consents, ensuring that national governments remain the ultimate

authority over their legal systems.

Constitutionalism takes a more contemporary approach, likening international law to a
constitutional framework that governs global relations. This theory views international law as
a set of overarching principles that guide the conduct of states and individuals alike, much like
a domestic constitution organizes and regulates governance within a state. Constitutionalism
seeks to create a global legal order that enforces fundamental values such as human rights and
the rule of law, providing a structure for international governance that is both coherent and
enforceable.

Legal pluralism offers yet another perspective, emphasizing the coexistence of multiple legal
systems operating on different levels. Instead of focusing exclusively on the relationship
between international and domestic law, legal pluralism acknowledges the presence of other
legal systems, such as religious, indigenous, and transnational regulatory frameworks. This
approach recognizes the complexity of the legal landscape, where various legal orders interact,

influence, and sometimes overlap with one another, offering a more nuanced understanding of
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how legal norms function in a globalized world.

Each of these theoretical perspectives highlights different aspects of the relationship between
international and municipal law. Monism advocates for the integration and direct application
of international law, dualism underscores the importance of state sovereignty, constitutionalism
frames international law as a global governance framework, and legal pluralism recognizes the

diverse and interacting legal systems that shape both global and local governance.

Together, these theories provide a comprehensive framework for understanding the complex
interplay between global legal norms and national autonomy. They offer valuable insights into
the ongoing challenges of balancing international legal obligations with the need to preserve
state sovereignty and self-determination. As the international legal system continues to evolve,
these theoretical perspectives will remain essential tools for analyzing and navigating the

dynamic relationship between international and domestic law.
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